RIGHT TO KNOW ADVISORY COMMITTEE
PUBLIC RECORDS EXCEPTIONS SUBCOMMITTEE

DRAFT AGENDA
November 17, 2011
9:00 a.m.
Room 438, State House, Augusta

Convene
e  Welcome and Introductions

e Existing public records exceptions awaiting recommendations

(15) 22 MRSA §1555-D - lists of tobacco sellers + letter (review)

(18) 22 MRSA §1696-D - Community Right-to-know (AG and DHHS)

(19) 22 MRSA §1696-F - Community Right-to-know (AG and DHHS)

(37) 22 MRSA §3034 - Missing persons (CME and AG)

(57) 23 MRSA §63 - right-of-way divisions’ records (MTA and MaineDOT)

(62) 23 MRSA §8115 - Northern New England Passenger Rail Authority (NNEPRA)

(66) 24 MRSA §2510 (and §2505) professional competence reports (Medical licensing

boards, other interested parties)

8. (67) 24 MRSA §2510-A professional competence review records (Medical licensing
boards, other interested patties)

9. (54) 22 MRSA §8754 - sentinel events (AG, DHHS, other interested parties)

Nk D=

e  Other?

e Scheduling future subcommittee meetings, if necessary

Adjourn

Scheduled meetings:
Thursday, November 17, 2011, 1:00 p.m., Right to Know Advisory Committee
Thursday, December 8, 2011, 1:00 p.m., Right to Know Advisory Committee

GASTUDIES 201 1\Right to Know Advisory Committee\Agendas\DRAFT AGENDA for Public Records Subcommittee November 17 2011.doc
(11/9/2011 10:13:00 AM)
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For Review on November 17, 2011

Public Records Exceptions Subcommittee
Proposed draft language changes

‘ Exception #15

Sec. 1. 22 MRSA § 1555-D, sub-§ 1 is repealed:

§1555-D. Illegal delivery of tobacco products

A person may not knowingly transport or cause to be delivered to a person in this State a
tobacco product purchased from a person who is not licensed as a tobacco retailer in this
State, except that this provision does not apply to the transportation or delivery of tobacco
products to a licensed tobacco distributor or tobacco retailer.

2. Penalty. The following penalties apply for violation of this section.

A. A person who violates this section commits a civil violation for which a fine of not
less than $50 nor more than $1500 may be adjudged for each violation. A fine imposed
under this paragraph may not be suspended.

B. An employer of a person who, while working and within the scope of that person's
employment, violates this section commits a civil violation for which a fine of not less
than $50 nor more than $1,500 may be adjudged for each violation. A fine imposed
under this paragraph may not be suspended.

3. Enforcement. The Attorney General may bring an action to enforce this section in
District Court or Superior Court and may seek injunctive relief, including a preliminary or
final injunction, and fines, penalties and equitable relief and may seek to prevent or restrain
actions in violation of this section by any person or any person controlling such person. In
addition, a violation of this section is a violation of the Maine Unfair Trade Practices Act.

4. Affirmative defense. It is an affirmative defense to a prosecution under this section
that a person who transported tobacco products or caused tobacco products to be delivered
reasonably relied on licensing information provided by the Attorney General under this
section.

5. Rulemaking. The department shall adopt rules to implement this section. Rules
adopted pursuant to this subsection are routine technical rules as defined in Title 5, chapter
375, subchapter 2-A.

6. Forfeiture. Any tobacco product sold or attempted to be sold in a delivery sale that
does not meet the requirements of this section is deemed to be contraband and is subject to

forfeiture in the same manner as and in accordance with the provisions of Title 36, section
4372-A.

Summary

Right to Know Advisory Committee: Public Records Exceptions Subcommittee draft page 1
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Public Records Exceptions Subcommittee
Proposed draft language changes

This amendment repeals the provision that designates as confidential lists maintained by
the Attorney General’s Office of known unlicensed tobacco retailers. The Attorney General no
longer maintains such lists as a result of a Supreme Court decision that State law is preempted by
federal law.

Right to Know Advisory Committee: Public Records Exceptions Subcommittee draft page 2




For Review on November 17, 2011

Public Records Exceptions Subcommittee
Proposed letter to HHS Committee

Exception # 15

Sen. Earle L. McCormick

Rep. Meredith N. Strang Burgess

Joint Standing Committee on Health and Human Services
100 State House Station

Augusta, Maine 04333

Dear. Sen. McCormick and Rep. Strang Burgess:

The Public Records Exceptions Subcommittee of the Right to Know Advisory
Committee is reviewing existing public records exceptions in the statutes, and is focusing on the
exceptions found in Titles 22 through 25. The Subcommittee is expected to review and evaluate
each public records exception and make a recommendation for either keeping it as is, amending it
or repealing it altogether. Title 1, section 432 contains the criteria for the review and evaluation.

As part of its review, the Subcommittee considered an exception in Title 22, section
1555-D, subsection 1 relating to lists maintained by the Attorney General’s Office of known
unlicensed tobacco retailers. Upon reviewing the exception at the request of the Subcommittee,
the Attorney General’s Office recommended that the confidentiality provision be repealed as the
lists required by the statute are no longer collected or maintained as a result of a U.S. Supreme
Court decision ruling the Maine’s law is preempted under federal law. In light of the Supreme
Court ruling, the entire statute, section 1555-D, prohibiting the illegal delivery of tobacco
products is not enforceable. In addition to the confidentiality provision in subsection 1, the
Attorney General’s Office also recommended that all of section 1555-D be repealed.

The Subcommittee declined to recommend that all of section 1555-D be repealed in its entirety
because the underlying policy issue is beyond the scope of the Subcommittee’s charge. As the
Legislature’s policy committee with jurisdiction over health and human services matters, we are
writing to inform you of the recommendation that section 1555-D be repealed as a result of the
U.S. Supreme Court’s decision.

Thank you for your time and attention to this matter. Please feel free to contact staff,
Peggy Reinsch or Colleen McCarthy Reid, if you have questions. They can be reached at the
Office of Policy and Legal Analysis at 287-1670.







For Review on November 17, 2011

Public Records Exceptions Subcommittee
Proposed draft language changes

Exceptions # 18 and # 19  Community Right-to-know Act

TITLE 22
CHAPTER 271
HEALTH PROGRAMS
SUBCHAPTER 2 “’%
COMMUNITY HEALTH INVESTIGATION AND INFORMATION . ’%
z\‘,«»s.x &
22 §1696-A. Findings and intent M, 4

;
"%\ M

The Legislature finds and declares that the proliferation of ha,zardpus substances
in the environment poses a growing threat to the public health, safetg\ﬁand welfare; that the
constantly increasing number and variety of hazardous substances, ‘and the many routes of
exposure to them make it difficult and expensive to adequatelyjh%mtor and detect any
adverse health effects attributable to them; that 1nd1v1dua%§&re”6ften able to detect and
thus minimize effects of exposure to hazardous substg,g/&ﬁ if they are aware of the
identity of the substances and the early symptoms Qf‘t,msafe exposure; and that
individuals have an inherent right to know the fu«lL- ée of the risks they face so that they
can make reasoned decisions and take mfom;%e\d ‘agtions concerning their employment and
their living conditions.

The Legislature further declal*es that a001denta1 releases of hazardous materials
pose a threat to public health and sa*ﬁej;y’ and that there are senous questions concermng

,,,,,,,

and that local health, fire, polige, safety and other government officials require
information about the 1der’i\’a;§3r ¢haracteristics and quantities of hazardous substances used
and stored in commumt{%&«wﬁhm their jurisdictions, in order to adequately plan for, and
respond to, emergenel:e,s “and enforce compliance with applicable laws and rules
concerning these eubﬁtances

Th ég;slature further declares that the extent of the toxic contamination of the
air, wateKs Jand in this State has caused a high degree of concern among its residents;
and t atJnuch of this concern is needlessly aggravated by the unfamiliarity of these
sub:a{aﬂces to residents.

/

The Legislature determines that it is in the public interest for the State to examine
its emergency response mechanisms and procedures for accidents involving hazardous
materials, to establish a comprehensive program for the disclosure of information about
hazardous substances in the community and to provide a procedure whereby residents of
this State may gain access to this information.

Right to Know Advisory Committee: Public Records Exceptions Subcommittee draft page 1
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Public Records Exceptions Subcommittee
Proposed draft language changes

22 §1696-B. Short title
This subchapter may be cited as the "Community Right-to-Know Act."

,"Jz.%

22 §1696-C. Community health information project ’“”% ¥

The department shall undertake a community health information proj @m whder the
auspices of the Environmental Health Program in the Bureau of Health. Ee prOJ ect shall
respond, subject to this subchapter, to requests made by state agen01es mumc:lpahtles or
individuals for information on potential health hazards posed by the'’ fcise of hazardous
chemicals. To meet these requests, the director shall establish a Cé@mmumty Health
Information Clearinghouse which shall contain information on, fhe health implications of

chemicals in use in the home and the workplace. g

it

22 §1696-D. Response to requests

When requested under this subchapte,r, he d1rector shall provide;-at-a-minimurm;
%h&}dentﬂ?fef information about chem1ca1u5ﬁbstances in use or present at a spemﬁc

chemical substance if 1tff& not a trade secret, the chronic and acute health hazards posed

by the substance, po;en’gaéi routes of exposure, emergency procedures and other subjects
as appropriate. Tb,é*eilrector may withhold the identity of the chemical substance if it is a
trade secret. Foj; ’mlrposes of this section, "trade secret” means any confidential formula,
pattern, proeess; ‘device. information or compilation of information, including chemical
name, thams: ’used in any employer's business that gives the employer an opportunity to
0bta1n~am?’ advantage over competitors who do not know or use it. The director shall
repo’ in writing annually by January 1st to the joint standing committee of the
LéwiSlature having jurisdiction over human resources on the number and type of requests
received and on the director's response to these requests.

In the case of a request for information from a municipality or individual
concerning chemicals in use or present at a specific site, the director shall be required to
provide information pursuant to this Act only if the specific site is within a 50-mile radius

Right to Know Advisory Committee: Public Records Exceptions Subcommittee draft page 2
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Public Records Exceptions Subcommittee
Proposed draft language changes

of the municipality or within a 50-mile radius of a residence of the individual requesting
the information.

22 §1696-E. Cooperation with state agencies

The director may obtain, upon request, information from and the assistance of‘tlle
Bureau of Labor Standards, Department of Environmental Protection, Bureau of ™,
Pesticides Control and other state agencies as appropriate in the conduct of 1nvejsmgat1ons
under this.chapter. Information obtained under this section shall be subject t@;he’ trade
secret provisions governing the agencies supplying the information. #, f ’

other 1nformat10n about a toxic or hazardous mbstance mcludmg 1ts 1dent1ty: routes of
exposure, effects of exposure, type and deg’f&e of hazard and emergency treatment and
response procedures must be prov1dad 1ﬁret1uested by the Director of the Bureau of
Health . The identity of a toxic or hazardous substance
that is a trade secret is conﬁdentf iPall other information provided is a public record. For
purposes of this section, "trade‘ sec’ret" means any confidential formula, pattern, process,
device, information or comﬁﬁat:ton of information, including chemical name, that is used
1n any emplover S busme@g that gives the employer an opportunity to obtain any advantage

"not know or use it.

SUMMARY

'These amendments clarify that all the information provided upon request to the
Digfér of the Bureau of Health about toxic or hazardous substances in use or present at
a Specific location are public records, with the exception of the identity of substances
when the identity is a trade secret. These amendments require the director to release the
information that is public upon request.

GASTUDIES 2011\Right to Know Advisory Committee\Existing Public Records Exceptions Review\Draft of ## 18 and 19 revised
10-12.doc (11/15/2011 8:58:00 AM)
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Public Records Exceptions Subcommittee
Proposed draft language changes

} Exception # 37 CME: Missing persons

22 §3034. Missing persons

1. Files; information. The Office of Chief Medical Examiner shall maintain
files on missing persons sufficient for the purpose of identification when there is reason

to suspect that those persons may not be found alive. These files may include such

material as medical and dental records and specimens, details of personal property and
physical appearance, samples of hair, fingerprints and specimens that may be useful for
identification. The Chief Medical Examiner may require hospitals, physicians, dentists

and other medical institutions and practitioners to provide information, samples and
specimens. A person participating in good faith in the provision of the information,

samples or specimens under this section is immune from any civil or criminal liability for

that act or for otherwise cooperating with the Chief Medical Examiner.

2. Confidentiality; disclosure. AH Except as provided in subsection 5, all

information and materials gathered and retained pursuant to this section must be used
solely for the purposes of identification of deceased persons and persons found alive who
are unable to identify themselves because of mental or physical impairment. The files
and materials are confidential, except that compiled data that does not identify specific
individuals may be disclosed to the public. Upon the identification of a deceased person,
those records and materials used for the identification may become part of the records of
the Office of Chief Medical Examiner and may then be subject to public disclosure as

pertinent law provides.

3. Reporting of missing persons. Missing persons may be reported directly to
the Office of Chief Medical Examiner by interested parties. Law enforcement agencies or
other public agencies that receive reports of missing persons, or that gain knowledge of
missing persons, shall report that information to the Office of Chief Medical Examiner.
Law enforcement agencies shall report all attempts to locate missing persons to the Office

of Chief Medical Examiner. All absences without leave by individuals from state

institutions must also be reported to the Office of Chief Medical Examiner when there

exists a reasonable possibility of harm to that individual.

4. Cooperation. All state and law enforcement agencies and public and private

custodial institutions shall cooperate with the Office of Chief Medical Examiner in
reporting, investigating, clearing and gathering further information and materials on
missing persons.

Right to Know Advisory Committee: Public Records Exceptions Subcommittee draft

page 1
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5. Release to assist in search. The Office of the Chief Medical Examiner may
release confidential information and materials about a missing person that is gathered and
retained pursuant to this section if the Chief Medical Examiner determines that such
release may assist in the search for the missing person.

SUMMARY

This amendment gives the Office of the Chief Medical Examiner the discretion to
release confidential information and materials about a missing person if the Chief
Medical Examiner determines that releasing the information or materials may assist in the
search for that missing person.

G:\STUDIES 2011\Right to Know Advisory Committee\Existing Public Records Exceptions Review\Draft of #37 missing persons -
CME & AG revised 10-12.doc (11/15/2011 8:53:00 AM)
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Exception # 57

Option #1: Sec. 1. 23 MRSA § 63 is amended to read:

§63. Confidential records efright-ef-way-division-confidential

The records and correspondence efthe-right-ef-way-divisions of the Department of
Transportation and the Maine Turnpike Authority relating to negotiations for and appraisals of

property, pending the final settlement for all claims on the project to which they relate, and the
records and data of the department and the Maine Turnpike Authority relating to engineering
estimates of costs on projects to be put out to bid are confidential and-may-noet-be-openforpublie
inspection, except that engineering estimates of total project costs are public after the execution
of project contracts. The records and correspondence efthe-right-ef-way-divisiens relating to

negotiations for and appraisals of property must-be-open-for are public inspection after 9 months
following the completion date of the project according to the record of the department or

authority. Records of claims that have been appealed to the Superior Court must-be-epen-for are
public inspeetion following the award of the court.

Option #2: Sec. 1. 23 MRSA § 63 is repealed and the following enacted in its place:

§63. Confidentiality of records held by Department of Transportation and Maine
Turnpike Authority

1. Confidential records. The following records in the possession of the Department of
Transportation and the Maine Turnpike Authority are confidential and may not be disclosed
except as provided in this section:

A. Records and correspondence relating to negotiations for and appraisals of property:
and

B. Records and data relating to engineering estimates of costs on projects to be put out to
bid.

2. Engineering estimates. Engineering estimates of total project costs are public after
the execution of project contracts.

3. Records relating to negotiations and appraisals. The records and correspondence
relating to negotiations for and appraisals of property are public beginning 9 months after the
completion date of the project according to the record of the department or authority, except that
records of claims that have been appealed to the Superior Court are public following the award
of the court.

Summary

This amendment clarifies that engineering estimates are public after the execution of
project contracts.

Right to Know Advisory Committee: Public Records Exceptions Subcommittee draft page 1
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| Exception # 62 NNEPRA

Sec. . 23 MRSA §8115 is amended to read:
§8115. Obligations of authority

All expenses incurred in carrying out this chapter must be paid solely from funds
provided to or obtained by the authority pursuant to this chapter. Any notes, obligations
or liabilities under this chapter may not be deemed to be a debt of the State or a pledge of
the faith and credit of the State; but those notes, obligations and liabilities are payable
exclusively from funds provided to or obtained by the authority pursuant to this chapter.
Pecuniary liability of any kind may not be imposed upon the State or any locality, town or
landowner in the State because of any act, agreement, contract, tort, malfeasance,
misfeasance or nonfeasance by or on the part of the authorlty or 1ts agents, servants or
employees -

Sec. . 23 MRSA §8115-A is enacted to read:

8§8115-A. Authority records

1. Confidential records. The following records of the authority are confidential:

A. Records and correspondence relating to negotiations of agreements to which
the quthority is a party or in which the authority has a financial or other interest.
Once entered into, an agreement is not confidential;

B. Trade secrets:

C. Estimates of costs of goods or services to be procured by or at the expense of
the aquthority; and

D. Any documents or records solicited or prepared in connection with
employment applications, except that applications, resumes and letters and notes
of reference, other than those letters and notes of reference expressly submitted in
confidence, pertaining to the applicant hired are public records after the applicant
is hired, except that personal contact information is not a public record as
provided in Title 1, section 402, subsection 3, paragraph O.

Right to Know Advisory Committee: Public Records Exceptions Subcommittee draft page 1
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2. Lawyer-client privilege. The authority may claim the lawyer-client privilege
in the same manner and circumstances as a corporation is authorized to do so.

SUMMARY

This amendment revises the confidentiality provisions that apply to the
NNEPRA'’s records to clarify what records are not subject to public access.

This amendment provides that records and correspondence relating to negotiations of
agreements are confidential, although the final agreements are not designated confidential
by this language.

Trade secrets remain confidential.

This amendment clarifies that estimates of costs of goods or services to be procured by or
at the expense of the authority are confidential, and do not become public over time.

This amendment revises the employment application confidentiality to track that of State,
county and municipal employee applicants. All documents relating to applicants are
confidential except for records pertaining to the applicant who is hired, most of which
become public. Personal contact information of public employees is not a public record.

This amendment clarifies the language concerning the lawyer-client privilege; it allows

the authority to claim the lawyer-client privilege in the same manner and circumstances as
a corporation is authorized to do so.

G:ASTUDIES 2011'\Right to Know Advisory Committee\Existing Public Records Exceptions Review\Draft of #62 NNEPRA revised
10-12.doc (11/15/2011 8:53:00 AM)
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Exception #66 Professional competence reports

Sec. 1. 24 MRSA §2505 is amended to read:

§2505. Committee and other reports

- %}V

Any professional competence committee within this State and any phy51c1

licensed to practice or otherwise lawfully practicing within this State shall, and aﬂy other
person may, report the relevant facts to the appropriate board relating to the actg‘f of any
physician in this State if, in the opinion of the committee, physician or the‘n person, the
committee or individual has reasonable knowledge of acts of the phy@;t(?\h amounting to
gross or repeated medical malpractice, habitual drunkenness, addlct}@ to the use of
drugs, professional incompetence, unprofessional conduct or sexual Tisconduct identified
by board rule. The failure of any such professional competence 90fnm1ttee or any such
physician to report as required is a civil violation for which & @fine of not more than

{

$1,000 may be adjudged. ,’;&f'
ﬂ'«“
Except for specific protocols developed byfa %foard pursuant to Title 32, section
1073, 2596-A or 3298, a physician, dentist or Q@mﬁﬁlttee is not responsible for reporting
misuse of alcohol or drugs or professional g}ﬁgfﬁpetence or malpractice as a result of
physical or mental infirmity or by the misgs&’of alcohol or drugs discovered by the
physician, dentist or committee as a resﬁlt of participation or membership in a
professional review committee or wfd:; tespect to any information acquired concerning
misuse of alcohol or drugs or pr&i;%ssmnal incompetence or malpractice as a result of
physical or mental infirmity or by the misuse of alcohol or drugs, as long as that
information is reported to, h’e professwnal review committee. Nothing in this section may
prohibit an impaired phz sician or dentist from seeking alternative forms of treatment.

The conﬁdeﬁtlahtv of reports made to a board under this section is governed by

} r’

this chapter.

£, (':?faaﬂ

"‘Sec 2. 24 MRSA § 2510, sub-§1 is amended to read:

§f’510. Confidentiality of information

1. Confidentiality; exceptions. Any reports, information or records received and
maintained by the board pursuant to this chapter, including any material received or
developed by the board during an investigation shall be confidential, except for
information and data that is developed or maintained by the board from reports or records

Right to Know Advisory Committee: Public records Exceptions Subcommittee draft page 1
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received and maintained pursuant to this chapter or by the board during an investigation
and that does not identify or permit identification of any patient or physician; provided
that the board may disclose any confidential information only:

A. Inadisciplinary hearing before the board or in any subsequent trial or appeal
of a board action or order relating to such disciplinary hearing;

B. To governmental licensing or disciplinary authorities of any Jurlsdlctlon Qr to
any health care providers or health care entities located within or outs1dé§3hls State
that are concerned with granting, limiting or denying a physician's pnvﬂﬁges but
only if the board includes along with the transfer an indication as t&whether or

Y

not the information has been substantiated by the board; ¢ By i’
. . . or
C. Asrequired by section 2509, subsection 5; o
o‘v"‘-}kyﬁ;

D. Pursuant to an order of a court of competent Jurgsdlctlon oF

E. To qualified personnel for bona fide research or educational purposes, if
personally identifiable information relatmg tgu}lﬁny patient or physician is first
deleted-; or

H,

F. To other state or federal agenciesswhen the information contains evidence of
possible violations of laws enfgﬁﬁea by those agencies.

'i{w 1~.»

2. Confidentiality of Qrdaré 1n disciplinary proceedings. Orders of the board
relating to disciplinary action ag*&mst a physician, including orders or other actions of the
board referring or schedullng i;natters for hearing, shall not be confidential.

2-A. Confidentlahty of letters of guidance or concern. Letters of guidance or
concern issued by. th:ﬁ “board pursuant to Title 10, section 8003, subsection 5, paragraph E,
are not conﬁdep’t&al

o)

Sﬂ’&vdilablhty of confidential information. In no event may confidential
1nformat1(')n recelved maintained or developed by the board, or disclosed by the board to
Ottl ’,s, pursuant to this chapter, or information, data, incident reports or recommendations
githered or made by or on behalf of a health care provider pursuant to this chapter, be
available for discovery, court subpoena or introduced into evidence in any medical
malpractice suit or other action for damages arising out of the provision or failure to
provide health care services. This confidential information includes reports to and

information gathered by a professional review committee.

Right to Know Advisoty Committee: Public tecords Exceptions Subcommittee draft page 2




For Review on November 17, 2011

Public Records Exceptions Subcommittee
Proposed draft language changes

4. Penalty. Any person who unlawfully discloses such confidential information
possessed by the board shall be guilty of a Class E crime.

5. Physician-patient privilege; proceedings by board. The physician-patient
privilege shall, as a matter of law, be deemed to have been waived by the patient and shall
not prevail in any investigation or proceeding by the board acting within the scope of its
authority, provided that the disclosure of any information pursuant to this subsectlon Sh,all
not be deemed a waiver of such privilege in any other proceeding.

6. Disciplinary action. Disciplinary action by the Board of Llcensure Ty 7
Medicine.shall be in accordance with Title 32, chapter 48; disciplinary acﬁ’@p by the

Board of Osteopathic Licensure shall be in accordance with Title 32, shapter 36.
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Title 24, section 2505 allows professwgial competence committees, physicians and
any other person to report a physician to tg\é‘*appropr1ate licensing board. This
amendment clarifies that the conﬁdentlaﬁty provisions of the Maine Health Security Act,
of which section 2505 is a part, govem the confidentiality of all such reports.

Title 24, section 25]0 1s amended to authorize medical licensing boards to share
confidential information Wlﬂ”i $tate and federal agencies when the information contains
evidence of possible Vm{lzaﬁéns of laws enforced by those agencies.
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